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On a sunny Saturday morning in 
early fall, a fine bunch of defense 
lawyers, friends of defense lawyers, 
or anyone who could tolerate 
defense lawyers got together at 
Seward Park to participate in a 5K 
fundraising run. The proceeds of the 
run are split between the Courthouse 
Dogs organization and the WDTL 
speaker’s fund. Courthouse Dogs 
is a fantastic organization that uses 
dogs to help comfort people who 
are forced to participate in the legal 
system (for example, children who 
have to testify in Court). To learn 
more about this organization, you 
may visit their website at: www.
courthousedogs.com

Far left. The participants and their 
dogs gather at the starting line of the race. 

Executive Director Maggie Sweeney 
and President-Elect Jennifer Campbell 
pose for the camera, while cheering captain 
Nicky Jo begs for a cookie.

Fun Times at the WDTL 
Defender Donut Dash

By Allison K. Krashan

We had approximately 85 people 
register for the race, many of whom 
brought their four legged friends to 
run with them. The race route follows 
along the shore of Lake Washington 
with a short detour up a steep hill 
to the top of the park where runners 
were cheered on by Nicky Jo the 
corgi. Everyone who crossed the 
finish line was rewarded with a donut 
(or two). We had several generous 
race sponsors, including: Case 
Forensics, Exponent, Northwest 
Medical Experts, Foley Mansfield, 
Forsberg Umlauf, Schwabe, 
Williamson & Wyatt, and Williams 
Kastner. We also had several 
wonderful volunteers who helped 

make the race run smoothly! Thank 
you all for helping make this race and 
fundraiser such a success!!! We hope 
to see everyone again next year!

For anyone interested in the race 
results, they are available at:

www.tandhtiming.com/events/3rd-
annual-defender-donut-dash-5k/

Allison K. Krashan is a shareholder at 
Schwabe, Williamson & Wyatt and a member 
of the WDTL Board of Trustees.
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Email: maggie@wdtl.org

n 20 years’ experience practicing on 
both the plaintiff and defense sides 
of Auto and Trucking Injury, Products 
Liability, Medical Malpractice, 
Premises Liability cases

n AVVO 10.0 Rating
n Arbitrator in 100+ cases
n Trained as a Mediator at Straus 

Institute for Dispute Resolution at 
Pepperdine

brucejlambrecht@icloud.comBruce J. Lambrecht, J.D.
425.778.8997

CV and Rates on the website
lambrechtdisputeresolution.com
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As the current Past-President of 
WDTL, I want to thank each and every 
WDTL member for an outstanding 
year.  It was an honor and absolute 
pleasure to lead this organization 
in a year filled with a defense win, 
membership growth and increased 
visibility with our judiciary and legal 
community at large. The 2014-2015 
year in review includes:

Membership Growth: WDTL 
has grown to over 750 members 
located throughout the state.  
This year, WDTL created a Young 
Lawyers Section and hosted a 
March Madness Mixer, which 
brought together basketball, beer 
and bravado.  WDTL also developed 
a Diversity Section to focus on 
employment and leadership 
opportunities for our diverse 
members.  

Defense Win: HB 1248 proposed 
an increase in Mandatory Arbitration 
Rules (MAR) limits from $50,000 to 
$100,000.  This bill was introduced 
by Republican Representative Shea 
from Spokane and heavily supported 
by WSJA.  WDTL Executive Director 
Maggie Sweeney and I testified in 
opposition of HB 1248 in front of the 
House Ways and Means Committee. 
Ultimately HB 1248 did not get out of 
committee and WDTL was victorious.  
However, this fight is not over and 
WDTL anticipates that a similar bill 
will be introduced next session.

Increased Visibility with the 
Judiciary: WDTL hosted four 
judicial receptions across the 
state (Seattle, Tacoma, Yakima 
and Spokane) with over 70 judges 
in attendance.  Additionally, five 
Supreme Court Justices presented 
at WDTL events.  Justice Mary 
Fairhurst, Justice Susan Owens and 

WDTL Year in Review
By Melissa Roeder

Justice Debra Stephens provided 
an ethics presentation at the 2014 
Annual Convention; Justice Mary 
Yu gave the keynote address 
at the Pierce County Judicial 
Reception; and Justice Charles 
Wiggins educated the defense bar 
on “Lessons in Ethics from the 
Japanese Internment” at the 2015 
WDTL Annual Convention.

Community Outreach: WDTL’s 
Pro Bono and Community Outreach 
Committee, chaired by Heather 
Proudfoot, continued its good work 
by collecting 562 winter coats for 
ROOTS (a teen homeless shelter); 
preparing and serving meals at 
Union Gospel Mission; and collecting 
hundreds of toiletries for the 
homeless.  WDTL also sponsored a 
5K fun run/walk raising $3,000 for 
Homeward Pet Adoption Center.  

National Recognition: The 2014 
Annual Convention had record-
setting attendance by combining 
the defense bars of Washington, 
Canada and Alaska to discuss 
cross-border issues affecting 
each jurisdiction.  In attendance 
were defense practitioners from 
Washington, Oregon, Idaho, 
Michigan, Minnesota, Indiana, 
British Columbia and Ontario.  

In 2015-2016, WDTL will be headed 
by President Erin Hammond and 
focus on promoting diversity, 
updating WDTL’s technology (keep 
your eyes out for a WDTL web page 
face lift) and continuing its visibility 
with the legislature and judiciary.

Continued on Next Page
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Review From Page 4

I want to send a special thank 
you to the hard work and dedication 
of WDTL’s Board of Trustees (BOT), 
Board Advisor Roy Umlauf, and 
Executive Director Maggie Sweeney. 
One key to being a good leader is 
surrounding yourself with people 
that are smarter and wiser than 
you. This was accomplished as the 
above brought passion, wisdom and 
commitment to WDTL’s goals and 
mission. I look forward to working 
in collaboration to further WDTL’s 
2015-2016 goals as I step into 
the role of Washington DRI State 
Representative.  

Once again, thank you, thank you 
and thank you for providing me with 
the opportunity to be President of 
WDTL and making 2014-2015 my 
favorite year of practice.  

-------

Melissa K. Roeder, Of Counsel in Foley 
& Mansfield’s Seattle office, has more 
than a decade of general civil litigation 
and insurance defense experience.  Well 
recognized in the Pacific Northwest asbestos 
defense community, she delivers effective 
and practical solutions to her clients, 
who include subcontractors, equipment 
manufacturers, and retailers. She recently 
served as President of WDTL for the 2014-
2015 season and she is currently serving as 
the Washington DRI State Representative.
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This year WDTL was nominated by DRI for the prestigious Rudolph Janata award. This award is presented annually to an 
outstanding state or local defense bar organization that has undertaken an innovative or unique program contributing to the 
goals and objectives of the organized defense bar. Although WDTL did not win the award, the Board of Trustees is proud 
of its nomination and recent accomplishments. The following pages contain three nomination letters and a diagram of 
WDTL’s accomplishments from 2014-2015. The Board thanks Past-President Melissa Roeder and Executive Director Maggie 
Sweeney for their hard work, as well as the entire board and its membership. We look forward to an outstanding year under 
President Erin Hammond!  

DRI Recognizes WDTL’s Past-Year Achievements
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Letter from: 
Jeanne F Loftis, Bullivant Houser Bailey PC

As Northwest Regional Director, I write to recommend 
Washington Defense Trial Lawyers (WDTL) for this year’s 
Rudolph A. Janata Award. As Regional Director of DRI and 
as a WDTL member myself, I have been impressed with 
WDTL’s achievements within the last year, including the 
following:

 • Holding a record attendance setting convention 
  with attendees from Michigan, Indiana, Minnesota, 
  Washington, and multiple providences in Canada;

 • Sending WDTL President Melissa K. Roeder and 
  WDTL Executive Director Maggie Sweeney to testify in 
  front of the Ways and Means Committee to argue 
  against, and ultimately defeat, Plaintiffs’ attempts to 
  increase the mandatory arbitration limits from 
  $50K to $100K;

 • Refocusing efforts on building and strengthening the 
  WDTL’s Young Lawyers section and Diversity 
  Committee efforts;

 • Growing the WDTL membership to a current count 
  of 735 members;

Letter from: 
Randi Glass 
Executive Director 
Canadian Defence Lawyers

Jonathan Hodes 
CDL Past President

It is with pleasure that we are writing a letter of 
recommendation for the Washington Defence Trial Lawyers 
(WDTL), in support of their application for the 2015 Rudolph 
Janata Award.

In particular, CDL (Canadian Defence Lawyers) worked 
collaboratively and most effectively with WDTL in 
producing their record-setting annual convention in July 
2014. Both organizations contributed time, energy and 
enthusiasm to the program. The “cross border” topics were 
among the best attended sessions at the 2014 convention, 
and have led to lasting relationships and continuing 
professional interactions among those who participated.  
The members of WDTL were incredibly welcoming to their 
Canadian colleagues and their families at this event. 

 • Promoting DRI membership within the WDTL 
  organization by sending a DRI registration form to each 
  and every WDTL member who is not a DRI member;

 • Sponsoring community programs, including collecting 
  over 500 winter coats for a teen homeless shelter, 
  hosting a toiletry drive to donate to a women’s 
  domestic violence shelter; holding a 5K fun run 
  raising $3,000 for Homeward Pets, and conducting 
  three wine auctions that raised $3,000 for the 
  Washington Court Foundation;

 • Hosting four judicial receptions around the State 
  (Seattle, Tacoma, Spokane, and Yakina) to recognize 
  our bench and provide members an opportunity to 
  mingle with members of the bench in an informal 
  setting.

Under the direction, enthusiasm, and hard work of 
Maggie Sweeney (Executive Director) and the WDTL 
Board, WDTL has followed its mission statement and 
provided great value to its members. I am pleased to 
offer this recommendation on its behalf.

Since this initial contact was made with CDL, the WDTL 
and its members have consistently reached out to CDL and 
its members to offer help and suggestions to make both 
organizations stronger. Discussions are underway for joint 
participation in WDTL’s convention in 2016, and we expect 
this collaboration to be a regular occurrence in the future. 
The camaraderie established between CDL and WDTL 
has translated into expanding business relationships and 
lasting friendships.

CDL volunteers and attendees were impressed by the 
sense of community and goodwill amongst the WDTL 
members.  We understand that goodwill extends to the 
community at large, including impressive charitable 
contributions to various important causes – a distinction 
certainly worthy of recognition. 

Continued on Next Page
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Letter from: 
Mark S. Olson 
Oppenheimer Wolff & Donnelly LLP

I am a partner in the Minneapolis law firm of Oppenheimer 
Wolff & Donnelly and have been a DRI member for over 25 
years. Please consider this letter to be my recommendation 
on behalf of the Washington Defense Trial Lawyers 
(“WDTL”) for DRI’s Rudolph A. Janata Award. During 2014, 
I had the opportunity to observe first-hand the incredible 
commitment to the defense bar and to the local community 
that was exhibited by WDTL.

I had the privilege of attending the WDTL’s annual meeting 
in Victoria, British Columbia last summer as an invited 
guest and speaker where I presented my ethics program, 
“BIG E....little e: Ethics and the Trial Lawyer”. During my 
time working with the representatives of WDTL and during 
my attendance at the conference, I was impressed by the 
level of professionalism, energy and dedication to the goals 
of WDTL and DRI exhibited by WDTL.

One of the unique things that impressed me very much 
was the undertaking to gather members of the Alaska, 
Washington and British Columbia bar associations to 
meet jointly on matters of common interest. I cannot 
say enough of the goodwill that was built by this “cross 

borders” conference as well as the establishment of 
wonderful friendships and relationships that can only help 
to encourage and extend valuable relationships, both on an 
organizational level as well as on an individual level. It was 
absolutely extraordinary to see members of three different 
bar groups—all with a common goal driven by their 
commitment and dedication to the goals of the defense 
bar—work together to build common understandings and 
to set in place a mechanism for future joint endeavors. This 
unique “outreach” was but one of the many remarkable 
things that I’m aware of that WDTL has accomplished 
during the past year.

I am also aware of WDTL’s community service which 
included collecting over 500 coats for a local teen 
shelter and raising funds for Homeward Pets and for the 
Washington Courts Foundation, and serving meals at the 
local Union Gospel Mission.

I highly recommend that DRI award the Rudolph A. Janata 
award to the Washington Defense Trial Lawyers for their 
outstanding work during 2014 and for their commitment 
and contributions to the goals and objectives of DRI.

Everyone has an opinion.      Ours is evidence-based.  impartial.com

Accuracy is the lifeblood of what we do day-in and day-out.
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Judge 
O’Donnell 
joined the 
King County 
Superior Court 
bench on 
January 14, 
2013.  Before 
his service 

as a judge, Judge O’Donnell started 
his legal career as a Rule 9 intern 
for then-Attorney General Christine 
Gregoire. Upon his completion of 
law school, he was hired by the late 
Norm Maleng as a full-time deputy 
prosecutor. 

While at the King County Prosecutor’s 
Office, Judge O’Donnell served as 
a member of the Green River Task 
Force, helping successfully prosecute 
the nation’s most prolific serial killer, 
Gary L. Ridgway. Judge O’Donnell 
went on to prosecute Washington 
State’s first commercial sexual abuse 
of a minor case and the State’s first 
human trafficking case. His work 
with juveniles who are forced or 
manipulated into prostitution saw him 
travel the country as one of two Chief 
Trainers for the National Association 
of Attorneys General’s on Human 
Trafficking. While with King County, 
Judge O’Donnell also was cross-
designated as a Special Assistant 
United States Attorney.

Judge O’Donnell has been active 
in the community, serving as 
chair of the Washington State Bar 
Association’s Legislative Committee, 
as an adjunct faculty member at 
Seattle University School of Law, 
and as a member of the Children’s 
Response Center Advisory Board and 

10 Questions for “The Judge” with 
Superior Court Judge Sean O’Donnell
By Mark Conforti

the Green River Community College 
Criminal Justice Advisory Board.  He 
is currently chair of the Board for 
Judicial Administration’s Legislative 
Committee and a member of the 
Rainier Scholars Resource Council.

1. Why did you want 
 to become a judge?

I had been a trial lawyer for many 
years and loved my job.  I was ready 
for a new challenge.  Trial work had 
always been interesting to me, so 
becoming a judge seemed like a 
natural next step.  

2. What is your goal or vision for 
 your time as a judge?

My vision for my department is that 
litigants believe that they have had 
their voices heard and that they 
have been treated with dignity and 
respect.  That can be accomplished 
in a number of ways, including issuing 
clear rulings, understanding the 
stories behind the cases, being well 
versed in the law and being an active 
listener.  

I hope when my time as a judge has 
concluded, the people of King County 
will be able to look back and say 
that I contributed to the Court in a 
meaningful and positive way.

3. Are there any changes to the 
 judicial system that you would 
 advocate for and why?

I spent the last two years on the 
family law docket and now am 
assigned to the civil docket. I am 
struck by the number of pro se 
litigants in cases where the stakes 

are very high –the relationship they 
have with their kids, the disposition 
of their property or the future of their 
businesses.  

We’ve taken some positive steps in 
King County to help pro se litigants, 
such as King County Superior Court’s 
Early Resolution Case Managers, and 
other programs.  Our family court 
program has had good success 
in these efforts, but ideally there 
could be more assistance for pro se 
litigants in civil court.  

4. Do you have a favorite case, 
 and if so why that case?

There are two cases I was involved 
in that were personally challenging, 
and of which I am proud and feel 
privileged to have been able to 
work on.  The first is the Ridgway 
prosecution.   The second was 
working on human trafficking cases 
and assisting those caught in its web 
by prosecuting the traffickers.

5. Since you have become a 
 judge, what is one thing that is 
 different about being a judge 
 than you expected?

I had a sense that becoming a 
judge would be somewhat isolating, 
but it may be more so than I had 
envisioned.  Despite the collegiality 
and friendships I have with other 
superior court judges, it can often 
feel like you are a solo-practitioner. 
I sometimes miss being in an office 
with other attorneys with whom to 
collaborate and bounce ideas off of 
– particularly when they can tell you 
your ideas need work.

Continued on Next Page
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6. What advice can you give 
 civil defense attorneys to 
 better prepare for appearing 
 in your courtroom?

As a group – whether representing 
the plaintiff or defense bar, I have 
found King County attorneys to 
be well-prepared, thorough, and 
professional. 

My advice would not be either novel 
or unsurprising to most trial lawyers.  
In no particular order, I would 
counsel attorneys to ensure sure that 
when they submit declarations with 
voluminous materials, that they attach 
what they really want me to read – 
because I will do it. 

The second thing I would advise is 
for particularly new attorneys to be 
aware of the evidentiary rules before 
coming to trial and have a copy of 
Tegland’s Courtroom Handbook on 
Washington Evidence with you.  Make 
sure your objections are concise and 
reference either the principle or rule 
on which it is based.  Avoid speaking 
objections.

Finally, I have seen many very good 
lawyers suffer at the hands of their 
technology.  I would encourage 
attorneys to make sure that they do a 
test run before presenting to the jury.

7. What do most civil attorneys 
 “get wrong” and how can the 
 civil practice of law be 
 improved?

I see a mixed level of skills and 
comfort at trial with the evidentiary 
rules.  Having Tegland’s handbook on 
evidence handy during trial would be 
a good idea.  

8. Can you tell us one federal 
 or state court judge, living or 
 dead, that you admire the most 
 and why?

I have a lot of great colleagues on the 
King County bench that I admired 
while a trial attorney and now as a 
judge.  If I had to single out one, it 
would probably be my predecessor 
Judge Sharon Armstrong. I admired 
her demeanor while on the bench 
and her mastery of the skill of being 
a great judicial officer.  She gave me 
great advice when she left for which I 
am still thankful to her.

9. If you had a judicial theme 
 song, what would it be?

The Rolling Stones – “You Can’t 
Always Get What You Want” … 

10. And usually the most 
 interesting question – When 
 you are not on the bench, 
 what is the activity or hobby 
 that occupies your time 
 that attorneys may be the 
 most surprised to hear about?

I have two great young children with 
whom I spend most of my free time.

I also swim about four times a week.  
I find it is a great way to clear my 
mind and it helps me prepare for my 
work as a judge.

11. Judge, I will open the floor 
 to you, is there anything else 
 you would like to tell or ask of 
 defense attorneys, or attorneys 
 in general?

I would just like to say that I have 
such an admiration for people who 
take up trial work.  It is an area of our 
profession that requires flexibility, 
good humor and attention to detail.  
I think lawyers who do trial work 
have their mettle tested in ways that 
are perhaps difficult to describe on 
paper.  It is tough work and I am 
constantly impressed with the caliber 
of attorneys here in our State.  

Thank you Judge O’Donnell for 
allowing us to learn a little about you.

--------------

Mark Conforti is a staff attorney for Timothy J. 
Whitters and Associates, State Farm’s Seattle 
in-house Claims Litigation Office.   He is a 
West Point graduate and served in the U.S. 
Army for 7 ½ years following graduation.  He 
is a graduate of the University of Baltimore 
Law School, and practiced law for about 
7 years in Baltimore before moving home 
to the Tacoma/Seattle area in 1998. He is 
a member of the Tacoma-Pierce County 
Bar Association and WDTL.  He has been a 
Seattle Seahawks season ticket holder since 
returning to the Seattle area, including the last 
year the Seahawks played in the Kingdome.  
Additionally, he enjoys trying new restaurants, 
going to the occasional concert, jogging and 
continually attempting to learn how to get into 
the 90s in golf!

Judge O’Donnell From Page 9
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In Davis v. Cox, the Washington 
Supreme Court struck down RCW 
4.24.525—Washington’s anti-SLAPP 
motion-to-strike statute—for violating a 
party’s constitutional right to a jury trial.

So no more anti-SLAPP relief, right?  
Not so fast.  Anti-SLAPP relief may 
still be available under RCW 4.24.510, 
Washington’s anti-SLAPP affirmative-
defense statute—which immunizes 
a defendant from civil liability for its 
communications with government 
agencies.  The anti-SLAPP affirmative-
defense statute is not as broad as 
the anti-SLAPP motion-to-strike 
statute, but still has teeth: a prevailing 
defendant is generally entitled to 
recover its expenses and attorneys’ 
fees, and may recover a statutory 
award of $10,000, if its communications 
were made in good faith. 

The anti-SLAPP motion-to-strike 
statute allowed a defendant to move to 
strike claims based on actions involving 
public participation and petition.  A 
defendant’s filing of the motion halted 
discovery and required the court to 
dismiss such claims unless the plaintiff 
could prove by “clear and convincing 
evidence” a probability of prevailing on 
its claims.  Under the statute, prevailing 
defendants could recover their costs, 
attorneys’ fees, and a statutory award 
of $10,000.  

Justice Debra Stephens’ opinion 
in Davis is expressly limited to the 
anti-SLAPP motion-to-strike statute.  
The Court held that the statute was 
unconstitutional because it required a 
trial judge to find facts, at a heightened 

Circumventing Davis v. Cox: 
How Washington’s Other Anti-SLAPP 
Statute Can Still Win Your Case
By Michael K. Rhodes

standard, thus invading the jury’s 
province of resolving disputed facts 
without a trial.  

The Davis opinion should have no 
effect on the anti-SLAPP affirmative-
defense statute for at least the following 
reasons: (1) the affirmative-defense 
statute predated the motion-to-strike 
statute; (2) the Davis opinion was 
expressly limited to RCW 4.24.525; and 
(3) in most applications, the affirmative-
defense statute does not require the 
judge to find disputed facts or require a 
heightened burden of proof.    

In her opinion, Justice Stephens 
dismissed the effectiveness of 

RCW 4.24.510, as “having a limited 
effect because it applies only to 
communications to government entities 
and it creates no method for early 
dismissal.” But many attorneys would 
disagree and have found the defense to 
be highly effective.  

Although not as broad or expeditious 
as its unconstitutional counterpart, the 
anti-SLAPP affirmative-defense statute 
should still be valid law despite the 
ruling in Davis v. Cox.  

Michael K. Rhodes is a senior associate at 
Lewis Brisbois Bisgaard & Smith LLP and a 
member of the WDTL Board of Trustees.  He is 
also the founder and chairperson of the WDTL 
Diversity Committee and Co-Editor-in-Chief of 
Defense News.
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From July 16th through the 18th, the 
Washington Defense Trial Lawyers 
conducted its 2015 convention at 
the beautiful Salishan Lodge on 
the Oregon Coast. The convention 
was a huge success, providing us 
an opportunity to grow as legal 
professionals and to have fun relaxing 
in the sun.

The convention featured an excellent 
lineup of speakers for its CLE 
program. The WDTL was proud to 
present guest speaker Justice Charles 
Wiggins, who recounted the stirring 
ethical issues surrounding Japanese 
internment during World War II. James 
Cooney III told the compelling story 
of his representation of one of the 
athletes accused of assault in the 
Duke Lacrosse rape case. 

WDTL was also pleased to hear 
from several insurance company 
representatives, who described their 
perspective on maintaining positive 
relationships with defense counsel. 
WDTL would like to thank Thomas 
Underbrink, Vereleta Steward, Jim 
Skogman, and Tanya Padur for their 
sage advice on keeping relationships 
between defense counsel and 
insurance clients as efficient and 
productive as possible.

Speakers, Networking, and Furious 
Waistlines from the 2015 Convention
By Brian Augenthaler

In addition to obtaining CLE credits, 
WDTL members also had plenty of 
time to let their hair down. Surely one 
of the highlights was the President’s 
Party, where WDTL members and 
their families roasted marshmallows at 
a beach bonfire. The weather looked 
favorably on WDTL golfers, who 
played a very competitive round this 
year at the annual golf tournament.

WDTL had its first annual women’s 
networking lunch. Lisa Allen, assistant 
brewer at Heater Allen, a small craft 
brewery in Oregon, shared her 
experience as a woman brewer and 
talked about trends she observed in 
the industry. The lunch was a great 
opportunity to catch up with old 
friends, to meet new ones, and to 
forge business connections.    

The food at the convention was 
topflight, from the amazing spread at 
the cocktail meet-and-greet all the 

way through the convention dinner, 
silent auction, and dance party. WDTL 
thanks its generous member and 
vendor sponsors that made all the 
great eating possible. Our waistlines 
are, however, furious. 

WDTL is grateful to all the members 
who were able to make 2015’s 
convention a success. Next year’s 
convention will occur in Whistler, 
British Columbia, in a joint convention 
with members of the Alaska Bar 
Association. We look forward to 
seeing everyone there for an even 
better turnout than our great 2015 
convention. 

------

Brian C. Augenthaler is an associate at Keating, 
Bucklin & McCormack. His practice includes 
municipal and insurance defense litigation, 
including law enforcement, land use, road 
design, and motor vehicle accident matters.

WDTL Board Member, Lori O’Tool celebrating 
winning Auction Bid



Winter 2015 13

888.656.EXPO  |  www.exponent.com  |  info@exponent.com
Exponent is certified to ISO 9001

Engineering and Scientific Consulting

Our team of scientists, engineers, medical professionals and business  
consultants provides expertise in more than 90 disciplines to support 
technically challenging litigation cases.

For nearly 50 years, Exponent has been involved in more than  
30,000 cases.  We have provided science-based investigations for  
litigation involving product liability, environmental/toxic tort issues,  
construction disputes, intellectual property, and personal injury.

• Accident Reconstruction
• Biomedical Engineering
• Biomechanics and Injury Assessment
• Civil and Structural Engineering
• Construction Consulting
• Electrical/Semiconductors
• Environmental/Toxic Tort
• Fires and Explosions

• Food and Chemicals
• Health and Epidemiology
• Materials Evaluation
• Mechanical Engineering
• Statistical and Data Analysis
• Visual Communications/

Demonstrative Evidence
• Warnings and Labels/Human Factors



Winter 201514

Washington significantly amended 
its Limited Liability Company Act 
(RCW 25.15 et seq.) earlier this year. 
The amended statute takes effect 
on January 1, 2016 for LLCs formed 
after January 1. The new rules also 
become binding for LLCs formed 
prior to 2016 on July 1. 

The following summarizes several 
of the significant changes to 
Washington’s LLC statute. As a 
whole, the drafters have streamlined 
the effect of the statute and made it 
more responsive to current business 
practice in Washington. Their efforts 
have also made Washington’s statute 
more consistent with the Washington 
Business Corporation Act, RCW 
23B et seq., Washington’s Uniform 
Limited Partnership Act (“ULPA”), 
RCW 25.10 et seq., and the laws of 
other key states such as Delaware. 

(1) Oral agreements 
The first significant change is 
that operating agreements no 
longer need to be in writing to be 
effective in Washington. The current 
statute requires an LLC operating 
agreement to be in writing in order to 
override the statutory default rules. 
See RCW 25.15.005(5). Under the 
new regime, an LLC agreement can 
be “oral, implied in a record, or in 
any combination.” The amendment 
acknowledges that small businesses 
in Washington are often organized 
and operate informally. This change 
is also significant because it brings 
Washington’s LLC statute up-to-
date with the treatment of oral 
agreements under the ULPA as well 
as Delaware’s LLC statute.  

Washington’s New LLC Act: 
Out with the Old, In with the New
By John T. Bender

(2) Certificates of Existence 
 and Authority 
What is currently RCW 25.15.070 
has been supplemented to 
authorize the Secretary of State 
to issue certificates of existence 
to domestic LLCs and certificates 
of authorization for foreign LLCs. 
The WSBA’s Partnership and LLC 
Law Committee (the “Committee”) 
modeled these changes on the 
provisions in Washington’s Business 
Corporation Act (RCW 23B et seq.). 
Upon issuance, these certificates 
may be relied on by third parties as 
conclusive evidence of the foreign 
or domestic company’s authority 
to conduct business in Washington 
State. 

These changes will be particularly 
important to foreign investment 
companies seeking to do business 
in Washington. For more on the 
laws governing foreign investment 
in Washington, see Doing Business 
in Washington State; A Guide for 

Foreign Business and Investment, 
International Practice Section of the 
Washington State Bar Association 
and Washington State Department of 
Commerce (July 2010).

(3) Voting by members 
The new statute substantially revises 
the default rule for LLC member 
voting. Under current law, actions 
subject to member approval must be 
ratified by the members contributing 
50% of the agreed value of the 
company’s assets. The new default 
rule requires only per capita voting 
regardless of the allocation of total 
capital contribution. Thus, a measure 
will pass if a majority of LLC 
members approve. This means that 
a majority shareholder will no longer 
have veto power by default due to 
their majority-status. Instead, they 
must provide for a different formula 
in the operating agreement if they 
want special voting rights. 

Continued on Page 17



Winter 2015 15

Accidents Happen...
People fall, things break and products fail in all kinds 

of environments on a daily basis. ARCCA’s team of highly-
trained experts is well versed in the applicable codes 

and standards used to assess liability and can e� ectively 
navigate case issues to uncover how and why a particular 

incident occurred. Our biomedical experts and forensic 
engineers can also determine whether any injuries claimed 

could have resulted from that particular event.

When you have questions about your liability case 
and need fast answers, ask an expert. Ask ARCCA.

Accident Reconstruction | Crashworthiness | Failure Analysis
Premises Liability | Biomechanical Injury Analysis
800.700.4944   •  ARCCA.com

The Ninth Circuit recently reversed a 
summary judgment order issued in 
favor of the employer where during a 
promotional process, management 
had stated a preference to hire 
“younger, less experienced agents.” 
France v. Johnson, 795 F.3d 1170 
(9th Cir. 2015). 

Fifty-four year old John France 
applied for a new pilot program 
of operations agents that would 
receive a higher pay grade than 
the administrative agents. Four 
operations positions were created 
as a result of the pilot program and 
24 eligible candidates applied. The 
applicants’ ages ranged from 38 to 
54 years. 

The selection process consisted 
of ranking the applicants by their 
scores from a standardized agency 
test. Assistant Chief Patrol Agent 
(“ACPA”) Gilbert then invited 
twelve candidates for interviews 
in Washington, D.C. The panel of 
interviewers consisted of Chief Patrol 
Agent Gilbert and two other ACPAs. 
After the interviews, the panel 
selected six top-ranked candidates. 
Gilbert recommended four of the six 
to Chief Border Patrol Agent, who 
in turn recommended the same four 
candidates to the decision-maker -- 
the Deputy Commissioner. 

France was the oldest agent to 
apply for the new program, and was 
rejected in favor of the four selected 
applicants who were 44, 45, 47, 
and 48 years old. France claimed 
that ACPA Gilbert had repeatedly 
approached him about taking 
retirement prior to this application 
process. Another agent testified that 

Avoid Ageism in 
Promotional Practices
By Brenda L. Bannon

Gilbert had stated his preference to 
promote “young dynamic agents” to 
staff the new operations program. 

Under the Age Discrimination 
in Employment Act (ADEA), this 
evidence alone was sufficient to 
overcome summary judgment and 
establish a prima facie case of 
discrimination for trial. The ADEA 
makes it unlawful for an employer 
to discriminate “because of [an] 
individual’s age.” 29 U.S.C. §623(a)
(1). In reversing the district court’s 
order, the Ninth Circuit emphasized 
as follows: 

 When a plaintiff opposing 
 summary judgment presents 
 direct evidence of a 
 discriminatory motive, we do 
 not assess the direct evidence 
 in the burden-shifting framework 
 set forth in McDonnell Douglas 
 Corp. v. Green, 411 U.S. 792, 
 802, 93 S.Ct. 1817, 36 L.Ed.2d 
 668 (1973). 

The court then underscored its view 
that the above-described evidence 
provided both direct evidence 
and circumstantial evidence of 
discriminatory intent such that the 
traditional burden-shifting analysis 
was conducted. 

The court concluded that France had 
established that he was (1) at least 
forty years old, (2) qualified for the 
position for which an application was 
submitted, (3) denied the position, 
and (4) the promotion was given 
to a substantially younger person. 
In so doing, the court adopted the 
Seven Circuit’s test for “substantially 
younger person”: 

 The Seventh Circuit has held 
 that an age difference of less 
 than ten years creates a 
 rebuttable presumption that 
 the age difference is 
 insubstantial. Hartley v. Wisc. 
 Bell, 124 F.3d 887, 893 (7th 
 Cir.1997). 

Continued on Next Page



Winter 201516

www.nwmedicalexperts.com 
866.276.0505  |  scheduling@nwmedicalexperts.com
600 University Street, Suite 2325, Seattle, WA  98101

“Let us coordinate your next IME  
and experience the NWME difference!”

Operations Director is 
educated Paralegal and 
brings 20 years’ legal 
experience to NWME 

Specialized in Legal  
Exam Facilitation

On-Demand Consultant 
Recruiting

Comprehensive  
Stipulation Review

Flexible Scheduling  
Aligning Needs of  

Examiner and Examinee

Transparent and  
Flexible Invoicing

Budgetary Estimates

Post Event Coordination
 

Legal Intensive Quality 
Assurance Review

INDEPENDENT MEDICAL EvALUATIONS 
RECORD REvIEWS    ChRONOLOgIES

According to the Ninth Circuit, 
France’s evidence rebutted this 
presumption and demonstrated a 
prima facie case that his age was a 
significant factor in the promotional 
process. In response to France’s 
evidence, the agency provided 
legitimate nondiscriminatory reasons 
for not promoting France that were 
related to his qualifications to lead. 
Overall, the court concluded that 
the evidence presented by France 
was sufficient to demonstrate 
an issue regarding whether the 
agency’s reasons were pretext for 
discrimination such that a trial on the 
merits was required. 

The court found significant that 
ACPA Gilbert created the new 
program for operations agents, 
had expressed a desire to promote 
young agents, was involved in 
the promotional process, had 
recommended the four finalists 
to the Chief, and had approached 
France about retiring. Such evidence 
was sufficient to demonstrate a 
genuine issue of material fact as 
to whether the agency’s stated 
nondiscriminatory rationale was 
pretext for discrimination. Even 
though Gilbert was not the final 
decision-maker, his alleged 
discriminatory motive was enough 
to defeat the agency’s motion for 
summary judgment. 

Employers are reminded to keep 
discussions of an employee’s age 
out of the workplace. In promotional 
situations, the France case serves 
as a reminder that the comments of 

Ageism From Page 15

employees involved in the process 
– especially influential management 
employees – can create ADEA 
liability for the employer. The France 
court emphasized in its analysis 
that a case will likely head for a trial 
on the merits if there is either direct 
or circumstantial evidence that an 
applicant’s age was a significant 
factor to the employer during the 
promotional process. Even an age 
differential of less than ten years 

can provide probative evidence 
to establish a prima facie case of 
discrimination.

----

Brenda Bannon is Of Counsel with Keating, 
Bucklin and McCormack, Inc., P.S. and 
joined the firm in 1998. Ms. Bannon’s 
practice emphasizes the defense of municipal 
and other governmental clients in state 
and federal court litigation, in addition to 
providing routine employment law advice and 
counsel to local agencies’ Human Resources 
professionals.
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New LLC Act From Page 14

(4) Management Structure 
 and Authority 
The amended statute changes 
several default rules relating to the 
management of Washington LLCs 
and the authority of LLC members 
and managers. First and foremost, 
third parties will be unable to 
determine from a public records 
search if the agent with whom they 
are dealing has authority to bind the 
LLC moving forward. The amended 
statute provides that the certificate 
of formation will no longer determine 
whether an LLC is member-managed 
or manager-managed. Instead, the 
election must now be designated 
in the operating agreement. LLCs 
will continue to be presumed to be 
member-managed absent a clear 
election to the contrary. 

The removal of the management 
election from the certificate of 
formation is consistent with the 
amendments to the LLC statute’s 
new apparent authority regime. 
The current statute provides that 
members in member-managed LLCs 
have apparent authority to bind the 
LLC in transactions in the ordinary 
course of the LLC’s business unless 
the third party knows the member 
lacks such authority. See RCW 
25.15.150(1). The drafters of the new 
law removed this provision entirely, 
opting instead to have dealings 
between LLC members and third 
parties to be governed largely by the 
agency rules for actual and apparent 
authority, as do parties who deal 
with traditional corporations.  

The new statute also revises the 
management rules for manager-
managed LLCs by permitting 
a “manager” to be a board or 
committee of managers as opposed 

Continued on Page 19
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Last year I challenged the WDTL 
Board of Trustees to create value 
for its current and prospective 
members.  The Board responded 
by creating the Diversity Committee 
and appointing me as its first 
chairperson.  I feel both humbled 
and challenged by the new 
opportunity.  

My vision for the Diversity 
Committee is captured in our 
Mission Statement:

The Washington Defense Trial 
Lawyers (“WDTL”) diversity 
committee was created to provide 
business development and 
networking opportunities for its 
diverse members, inside and outside 
the organization.  Its members 
and supporters recognize the 
value of different perspectives and 
experiences, and are committed 
to promoting educational and 
career advancement opportunities 
for historically underrepresented 
populations/groups.  The committee 
is open to all members.  

Creating Value for WDTL Members 
by Promoting Our Diversity
By Michael K. Rhodes

I believe the Diversity Committee will 
provide value to our membership by 
creating opportunities, specifically, 
but not limited to, our diverse 
members, to network with decision-
makers at law firms and businesses, 
and to gain access to people that 
our members would not normally 
have, absent connections they can 
make through diversity channels 
in both legal and professional 
communities.

If you want to contribute to the 
Committee, please feel free to e-mail 
me at michael.rhodes@lewisbrisbois.
com.

Michael K. Rhodes is a senior associate at 
Lewis Brisbois Bisgaard & Smith LLP and a 
member of the WDTL Board of Trustees.  He 
is also the founder and chairperson of the 
WDTL Diversity Committee and Co-Editor-in-
Chief of Defense News. 
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to simply a person/individual. Recall 
that the definition of “manager” 
under the current statute excludes 
groups or committees. See RCW 
25.15.005(9) (defining an LLC 
manager as a “person”). Beginning 
in January, the definition of an LLC 
manager will be expanded to include 
“a person, or a board, committee 
or other group of persons.” Thus, 
LLCs will be allowed to have a 
board of directors.  Where the LLC 
manager is a board or group of 
persons, no individual manager 
will have authority to bind the LLC 
independently. However, managers 
in traditional manager-managed 
LLCs will continue to have authority 
to bind the LLC in their individual 
capacity. 

(5) Allocations of Profits 
 and Losses 
Under current law, both distributions 
and allocations of profits and losses 
must be apportioned according 
to the agreed value of member 
contributions. Although the default 
rule for distributions will remain the 
same once the new statute takes 
effect – LLCs must make distributions 
according to agreed value of 
contributions – there is no longer a 
default rule for how profits and losses 
are allocated among members. In 
making this change, the Committee 
adopted the approach used in the 
ULPA, which is premised on the notion 
that applicable tax, accounting and 
regulatory requirements are the proper 
source of guidance for the allocation 
of gain and loss for both partnerships 
and LLCs.  

(6) Access to records 
 and information 
Washington’s new LLC statute 
grants members a broader right 
to access and inspect company 

New LLC Act From Page 17

records and accounting information 
by adopting a two-tiered approach 
modeled after the Washington 
Business Corporations Act. First, 
the amendments expand the list 
of records that members have 
mandatory access to. These 
records include, but are not limited 
to, contribution records, records 
of member actions, company tax 
returns for the three most recent 
years, and annual reports and 
financial statements for the three 
most recent years. In order to 
inspect these records, the member 
need only give 10 days written notice 
to the company of his/her intention 
to do so. 

Second, members are also granted a 
permissive right to review additional 
information such as the company’s 
accounting information so long 
as (1) the member has a purpose 
that is reasonably related to their 
membership interest in the LLC and 
(2) the specific records requested are 
directly related to that purpose. To 
invoke the permissive right to inspect 
records or information, the member 
must serve a written demand on the 

company describing the records 
sought with reasonably particularity 
and the purpose for seeking the 
records. The LLC must then respond 
within 10 days of receiving the 
written demand and identify what 
records the company will provide, 
as well as when and where these 
records will be produced. 

In addition, the new statute provides 
that the operating agreement may 
also impose additional procedural 
requirements regarding the access 
and inspection of company records, 
so long as these internal procedures 
do not unreasonably restrict the right 
of access.  

(7) Duties of Managers  
Washington’s original statute did not 
codify the duties of care and loyalty 
owed by a manager or managing 
member to the LLC. Nevertheless, 
Washington courts have had no 
problem recognizing that the 
fiduciary duties owed by both 
managers and members of LLCs 
are analogous to the duties owed 
by partners to each other and the 

Continued on Page 21
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Outstanding Defense Trial Lawyer:

Angelo Calfo 
Calfo Harrigan Leyh & Eakes, LLP

Outstanding Plaintiff’s Trial Lawyer:

Richard (Dick) Johnson 
Johnson & Johnson Law Firm, PLLC

Outstanding Litigation Associate:

Michael K. Rhodes 
Lewis Brisbois Bisgaard & Smith LLP

Community Leadership Award:

Heather L. Proudfoot 
Seattle City Light

Congratulations 
to this year’s 
WDTL Award 
Winners!
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partnership. Bishop of Victoria Corp. 
Sole v. Corporate Bus. Park, LLC, 
138 Wash. App. 443, 456, 158 P.3d 
1183 (2007). 

The new LLC statute includes a 
provision defining the duties of 
loyalty and care owed LLC managers 
and managing-members (in what will 
be RCW 25.15.037) to the company. 
The new provision also provides that 
the operating agreement may modify 
or limit these fiduciary duties so long 
as it does eliminate the duty to avoid 
intentional misconduct or violation of 
law or the duty of good faith and fair 
dealing.  

***

There are, of course, other changes 
to the Washington Limited Liability 
Company Act that will take effect 
beginning in January 2016. We 
encourage all LLC members 
and/or managers to review their 
operating agreements and to contact 
competent business counsel if you 
have any questions or concerns.

John T. Bender advises and represents 
Washington businesses at Lewis Brisbois 
Bisgaard & Smith LLP in Seattle. If you have 
any questions, he can be reached at (206) 
455-2020 or john.bender@lewisbrisbois.com.  

New LLC Act From Page 19
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Auto & Trucking
Asbestos/Toxic Torts
Commercial Litigation
Construction
Corporate Counsel
Employment
Expert List-Serve
Government Liability

In-House Counsel
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Maritime
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Product Liability
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Compensation
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Convention
Court Rules
Diversity
Judicial Liason
Legislative
Membership

Practice Development
Programs
Publications
PR/Speakers’ Bureau
Strategic Planning
Women’s Commission
Young Lawyers

5.a. YES! I would like to serve on the
following WDTL Committees

4.    2015-2016 Membership Dues

6.

7.

8.

9.

3.    If you were referred to WDTL by a fellow attorney, please list name here:

OSBA#WSBA#

5.b. YES! I would like to join the following sections

Please make check payable to: WASHINGTON DEFENSE TRIAL LAWYERS and mail to:
Maggie Sweeney, 800 Fifth Avenue, Suite 4141, Seattle WA 98104

Or scan with credit card information to maggie@wdtl.org

Payment:     MC      VC      AmEx   Expires:         /          #

Credit Card Authorization Signature

Questions? Contact Maggie Sweeney, WDTL Executive Director at (206) 749-0319 or maggie@wdtl.org

Optional: WDTL is committed to 
the principle of diversity in its 
membership and leadership. 
Accordingly, applicants are 
invited to indicate which of the 
following may best describe them:

African American

Caucasion

Asian American

Multi-Racial

Hispanic

LGBT

Native American

Other:

Gender:
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WDTL Events Calendar for 2015-2016 
(register online at www.wdtl.org)

December  
3 CLE –  Best Courtroom Practices for 
 Young Lawyers

4 CLE – Annual Tort Law Update – Adam Cox  
 Convention Center

11 CLE – Annual Ethics Seminar – 
 Aaron Rocke - Convention Center

January  
20 South Sound Judicial Dinner - Pacific Grill, Tacoma

February  

 Eastern Washington Judicial Reception – Spokane 

  

March 
4 CLE - Annual Construction Law Update- 
Christopher Matheson- Convention Center

18 CLE – PSAA and WDTL Joint Symposium

April 
29 CLE - Insurance Law Update -Jason Vacca - 
Convention Center

July  

14-17 Annual Meeting & Convention – Whistler, B.C.

Welcome New Members
WDTL welcomes the following members 
who have recently joined our organization.

A big THANK YOU to our members who 
referred these individuals to WDTL.

Jesse Westlund Blaisdell 
Allstate Insurance

Kellan William Byrne 
Lee Smart PS Inc

Peter M Damrow 
University of Washington School of Law 
Referred by Shawn Lipton

Elisabeth  Forsyth 
University of Washington School of Law

Emily J Fry 
Fry and Associates, LLC

Natalie  Heineman 
Forsberg & Umlauf, P.S. 
Referred by Roy Umlauf

Michael T Kitson 
Patterson Buchanan Fobes & 
Leitch Inc PS

Kathleen A Kline 
Michael & Alexander PLLC

Sang Ah  Koh 
Wilson Smith Cochran Dickerson 
Referred by Lesli Wood

William James Leedom 
Bennett Bigelow Leedom, P.S.

Joseph Andrew Love 
Love Law Firm PLLC 
Referred by Michael Hendryx, TADC

Angeli-Ann S Punzalan 
Martens + Associates | P.S. 
Referred by Richard L Martens

Karleen Joy Scharer 
Law Offices of Todd A. Bowers & 
Associates 
Referred by Katherine Saint Germain

Jeremy Roland Schulze 
Betts, Patterson & Mines

Holly D Shull 
Tim Whitters & Associates 
Referred by Mark Conforti

Jennifer  Smith 
Lifeline Legal Nurse Consultants, Inc. 
Referred by Jlyn & Associates

Jaime Virginia Taft 
Office of the Attorney General 
Referred by Mike Nicefaro & Gauri Locker

Ross Campbell Taylor 
Forsberg & Umlauf, P.S.

Gregory Glen Thomsen 
Seattle University School of Law

Jeanie R Tolcacher 
Lyon Weigand Gustafson PS 
Referred by Megan Murphy

Jay W Wilkinson 
Dynan & Associates, P.S.


